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The Content of the Workbook
This workbook is a compendium of exercises on the Freedom of Information Law, 2007 (the “FOI Law”), which is a part of the FOI Information Managers’ Course of the Cayman Islands Government.  It includes materials relevant to test the practical skills of Information Managers and their knowledge and expertise in the FOI Law, policy and best practice.  It also includes background material for the training course.  Exercises will be selected by the trainer to be utilized in each session.

 Part A (Session 1) addresses:  
(1) The background and principles underlying FOI; 

(2) FOI as an International human right;

(3) The structure and scope of the FOI Law;

(4) Processing a FOI request and timelines; 
(5) How to identify requests and responding to requests and transfers; and
(6) Unreasonable diversion of resources, vexatious or repeated requests.

Part B (Session 2) addresses:  
(1) Exemptions;

(2) Decision-making on FOI;

(3) The public interest test and how to apply it; and
(4) Redaction/severance of exempt matter.
Part C (Session 3) addresses: 
(1)
Preparing a case for appeal;

(2)
Third Party rights;

(3)
Annotation / amendment of personal information;

(4) 
Publication Schemes; and
(5) Statement and giving of reasons. 
PART A
Session 1

Objectives
· Explain the principles underlying FOI Laws;

· Understand that FOI is a human right and international scope;

· Understand the process by which the FOI Law in the Cayman Islands was passed;

· Understand how Cayman’s FOI Law is structured; 

· Identify the scope of the FOI Law;
· Explain the concepts of possession, custody and control;

· Ascertain current knowledge about other public authorities to address transfers;

· Identify a valid FOI request;

· Test knowledge of timelines;

· Overview how to handle vexatious requests, substantially similar requests and decision-making on a diversion of resources.
Question 1:  Background to the Freedom of Information Law

Review the extract from Hansard, Motion 12/98, CI Legislative Assembly.  What is your understanding of the origins of the FOI Law in the Cayman Islands? 

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 2:  Scope and Structure

(a) TRUE or FALSE
1. The Monetary Authority is excluded from the Law? ______

2. Judges’ pay scales will not be made available under the FOI law?  _____

3. Requests may only be made by people living in the Cayman Islands? _____

4. The FOI Law will not apply to records that are over 20 years old? _____
 (b) “Possession, custody or control”

Facts: There is an Administrative Tribunal which hears cases involving the placement of persons in drug rehabilitation.  The Tribunal has a duty under its statute to keep a record of its proceedings and also the power to ban publication of testimony hearings.

In one case the Tribunal retained a private court reporter who made audiotapes of the hearing and later prepared a written transcript of the tapes.  The audiotapes were kept in the private court reporter’s basement.  The Tribunal is a public authority under the FOI Law.  The person subject to the hearing received the written transcript but later made a FOI request for the tapes.
(1) Are the tapes in the possession, custody or control of the Tribunal?
(2) Does it make a difference that the court reporter is not a Tribunal employee?
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 3:  “Reasonably necessary to identify the record”

(a) Which of these requests in your view is sufficient to identify the record?
1. “All the information held about government car parks in George Town.”

2. “ The number of ships that have been to Grand Cayman which paid fees of over CI$5000 and the amount paid”

3. “All information held on slaves owned in Prospect”

4. “Your 10 most important decisions on tourism issues in the last 10 days”

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

If you were to require further details to be able to locate the record what would you ask for? 
NOTE:  It is your role to provide assistance to reformulate the request.
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

(b)What issues would you take into account in dealing with the following requests:
1. Bill Smith rang up the Agriculture Department, asking to see “everything you have which refers to me directly or indirectly.”
2. Frank Bodden made the following request:  “I want to see the applications, assessments and referee reports for all applicants for the positions where I have been unsuccessful in the Tourism Department.”
3. Connie Picasso requested the following of the Planning Department:  “I want to see the complaints made by my neighbour Bob Brown about the so-called illegal building work in my yard so I can sue him for libel.  I know I have the right to see these.”
4. Gerry Robinson emailed the Education Department, asking:  “I want to see copies of the complaints made by my daughter at John Gray High School.”

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

(c) Role play scenario 

The group should divide into pairs.
For the first role-play scenario, one plays the Information manager and the other plays the member of the public.  Swap roles for the second scenario.
One of you is an Information Manager in the Department of Environment and one is a member of the public from an environmental watch dog group.  Decide what kind of information could be requested from the Department of Environment about development projects in your area and develop a short skit showing how you would make your request, including the checks you would make before making your request, and how the Information Manager would respond.

Role play scenario 1:  The member of the public is helpless not knowing anything about the FOI Law.

Role play scenario 2: The member of the public is aggressive knowing that the public has a RIGHT to information and able to quote sections of the Law to the Information Manager.
Question 4:  Transfers: “Name the Public Authority”

Ask participants to all stand in a semi-circle.  Each one gets a turn to “Name the Authority” responsible for providing the necessary information as you describe a scenario briefly.  Anyone who answers incorrectly sits down.

What Government Authority would have this information?
 Scenarios:
i) There is an oil spill in the Port – An applicant wants information on the possible cause and efforts to clean up.
ii) An applicant wants information about rats at the Hospital.
iii) There is a Canal to be built near a community in South Sound and the applicant wants copies of the plans.  
iv) The applicant wants statistics on teen pregnancies. 
v) The applicant wants information on the upkeep of parks and play areas?
vi) The applicant wants information on the current rating of the Cayman Islands as a financial services centre and banking centre?
vii) The applicant wants information on government pensions and their investment.
viii) The applicant wants information on poverty in Cayman of nationals and non-nationals?
ix) The applicant wants information on policies governing the importation of solar equipment to the island.
x) The applicant wants information on human rights abuses in the Cayman Islands.
-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 5:  Timelines
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NB:  Shaded days are public holidays.

TIMELINES SCENARIO 

On 16th February, 2009 Tom Green, assistant to the Head of Department for the Public Service Pension Board, receives the following email:

“I want all the information about why Natasha Francis was fired from her job.  She had been dealing with our community association for months about the renaming of the local park in honour of my late grandfather and now she seems to have mysteriously disappeared. 

From

Elizabeth Sparrow”

Tom had not been trained in FOI and it was not until 23rd February, 2009 that he forwarded the email to Karen, the Information Manager for the Public Service Pension Board.  After some initial searches, Karen contacts Brian, the Information Manager at the Ministry of Community Works and Infrastructure, where Natasha had been employed.  The email is transferred to Brian on 27th February, 2009. 

Brian undertakes a search and locates a personnel file relating to Natasha Francis, and a series of emails between her and her manager.  He realises that he would need to consult Natasha about releasing her personal information.  He writes to her address on file on 2nd March, 2009. 

Natasha responds on 27th March, 2009, objecting strenuously to the release of any personal information.  However, Brian decides that there is a public interest in the release of small segments of the information contained in the records.  He writes to Ms. Sparrow advising her of his decision, but also advising that access will be delayed pending a third party exercising their right of appeal.

1. By what date should Tom have given the FOI request to Karen?
2. By what date should Karen acknowledge receipt of the FOI request to Ms Sparrow?
3. What is the date by which Karen must make a decision on a transfer or partial transfer to another public authority?
4. By what date must Brian notify Natasha as a third party?
5. By what date must Brian make a decision on the request?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 6:  Unreasonable Diversion of Resources 

Discuss whether the following request amounts to an unreasonable diversion of resources.

An applicant has made a request to the new employment agency which commenced operations 9 months ago.  The new agency currently consists of 5 staff members (the director, professional career development counsellor, secretary, assignment coordinator and filing clerk).  The request seeks the following information:

(1)  the number of persons placed in temporary jobs vs. permanent jobs;

(2)  the ages of the persons placed;

(3)  the educational background of the applicants; and

(4)  the number of applicants completing extra training requirements.

The employment agency has created only 100 files since it began operation and has placed 50 of the candidates, who have applied.  The agency has not received a specific budget for FOI.  This is the only request it has received since the start of the operation of the FOI Law.  The career development counsellor is acting as the Information Manager.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

---------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 7:  Vexatious and Substantially similar requests 

The public authority with responsibility for the dump in Cayman has been accused of failing to properly manage it.  Persons have noted the number of times there have been fires, the smell and the state of the perimeter wall.  It has been noted that there are little or no recycling efforts in Cayman.

Task
Consider the following possible requests made to the public authority.  For each one, do you think that the public authority might be able to rely on a claim that the request is substantially similar or vexatious?  For each request, what might the authority take into account when deciding?
1. On 7th June, 2009 Christina Ebanks makes a request for information about the number and type of complaints about the dump in 2008 and what action was taken by the public authority to improve the dump as a result of complaints.
2. On 8th July, 2009 Karen Bodden makes a request for information about the number and type of complaints about the dump in 2007 and 2008.
3. On 23rd July, 2009 a newly formed registered environmental group called “Citizens to Remove the Dump” with CEO Karen Bodden (which began a letter writing campaign to the Minister 6 months previously) makes a request for all correspondence sent to the Minister responsible for the dump to remove the dump and all of his responses including those letters which he has not responded personally to and all the complaints received about the dump.
4. On 24th July, 2009 the authority receives a request from a journalist from the Cayman Netting News on any plans or negotiations on the removal of the dump to a new location.
5. On 25th July, 2009 the authority receives a request from Christina Ebanks on the number of visits the Minister has made to the dump in the last 2 years.
6. Between 1st August, 2009 and 31st of August, 2009 the authority receives approximately 50 requests (from 50 different individuals all in the same format) asking for information about the times and durations of the Minister’s visit to the dump in the last year. 
7. On 15th August, 2009 Christina Ebanks requests any information about the cause of commencement of fires at the dump. 
-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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Case Studies

Case 1: Information already in the public domain
Canadian National Railway Company v. Attorney General of Canada [2002] F.C.J. No. 1283 (QL) (F.C.T.D.) 

Every year, a list of non-rail assets was sent by a privatized railway to Transport Canada by an agreement.  Transport Canada received a request to disclose the list for 1996 and 1997, but refused the request as the railway company objected based on information given in confidence.  The documents contain the following information: name of the purchaser, the municipality of the property, its approximate surface area, the selling price, the date of sale, the costs of the sale and the net revenue of the sale.

The parties agreed that the costs associated with the sale and the net revenue of the sale must not be disclosed.  The person requesting access filed a complaint regarding the decision not to disclose the information. 

Transport Canada decided it would disclose the contents of this list for the years in question.  The reasons for this decision included the fact that the information requested was accessible to the public because it was registered at the registry offices of various provinces.

Pelletier J. noted that confidentiality cannot be raised in a case where the public has access to information or when the information can be obtained from sources to which the public has access.

The Court then examined the issue whether the Act only requires that the public have access to sources containing the information in question, or if it is necessary that the public actually be able to have access to this information. The applicant alleges that, although the information was registered at registry offices, it would be impossible to access this information by only knowing the purchaser's name or that the applicant was the vendor.

In the Court's view, any ambiguity with respect to this question must be resolved in favour of disclosure and the files were to be disclosed.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

PART A
Session 1
Take Home Exercises

1. The Philosophy and value of a Freedom of Information Law
It is helpful to understand some of the reasons why the FOI Law has been introduced and why it is important.

(a) Outline 4 reasons why the public might want the Government to be more open:

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

-----------------------------------------------------------------------------------------------------------

(b) Can you think of some of the types of information that the Government holds that might be in the interest of an individual member of the public to know?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

2. International context and background to the FOI Law

(a) Explain your understanding of the right to information as a human right:
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

(b) Look at the table comparing different FOI Laws.  If you were writing a Freedom of Information Law, what would you put in it? 
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Part B
Session 2

Objectives

· Explain the basis of the exemption provisions;

· Test understanding of certain exemptions;

· Explain how to apply the public interest test; and

· Demonstrate redacting exempt information from documents.

Question 1:  Public Interest Test

An overseas office of the Cayman Islands Government holds a lavish Christmas party every year to generate commercial interest in the Cayman Islands and goodwill with its working partners.  The party held in December 2007 is paid for out of Government funds except for the food and alcoholic beverages which are sponsored by Kristaline Champagne and Bud pies Beer. Public Officials from Grand Cayman are known to have been invited to attend based on specific criteria due to their seniority and working relationships with commercial clients.  A journalist has made a request for the list of all the persons invited to and attending the Christmas party, criteria for issuing the invitations, photographs of the event and all the expenses associated with the party.

 (Assume the public authority holds all the records in relation to this request)
(a)  Do you think the journalist should be given access to the expense information?

 (b) Do you think the journalist should be given access to the invitation list? Do you consider that the release of details of the public officials invited would be an unreasonable disclosure of personal information? Do you think that access to the photographs should be granted?
(c) Do you think that there is a public interest in such information becoming available?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 2:  Law Enforcement 

The Manager

Building Section

Planning Department

Dear Sir/Madam,

I wish to make a complaint about some illegal building work which has been going on for months now at 18 Ruby Street.  This property adjoins mine and I am well aware of the work going on to construct an apartment at the rear of the property.  The noise, which often starts around 6.30 in the morning, and sometimes goes until well into the night, is a nuisance.  I know your policy and I am sure this has not been approved.  It is bad enough that the owner has been renting a two bedroom house to two families with five children between them, now he will be getting even more rent from whoever moves into the new apartment.  

I have had disputes with Mr Carpenter before, and he has a violent temper. I do not want my name given to him if at all possible, and if you must do so, I would like to be contacted first.

Yours faithfully,

John Bodden

1/6/2009

Scenario 1: After the Building Inspector has visited his property to take photographs of the building work, Mr. Carpenter makes a request for all records which led to this visit.  What would be your decision on access to those records?

Scenario 2: After the Inspector’s visit, Mr. Carpenter makes a request for any complaints made by his neighbours.  What would be your decision on access to the complaint records?
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 3:  Cabinet records

You have completed a draft Cabinet decision on the acquisition of a computer system that allows the Cayman Islands Government to prepare a National ID that would allow personal data including health information and finger prints to be stored on a card.  The draft Cabinet document has appended to it a technical study of an Expert from Canada on the use of this system in Canada and its track record.  The submission includes general advice on the procurement of the appropriate system for Cayman and arguments for and against the creation of this type of card. It contains technical details of the process of preparing the card but also information on security of the data and then general information on the importance of ID systems in ensuring the protection of citizens. You then submit it to Cabinet for a decision, which you are awaiting.
You receive a request for “Any draft or finalised Cabinet decision on the National ID for Cayman and all documents appended to such a draft/finalised Cabinet submission, note or other document created for submission to Cabinet, the purpose of which is to present information of a technical nature, and all reports, studies and tests appended thereto; for consideration of the Cabinet.”
Would you release the document(s)?  And why?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 4:  Decision-making on FOI requests

(a) If you received the following requests under the FOI Law how would you respond and what issues would you consider?

1. A reporter requests details of deliberations on the last 10 FOI requests received.
2. A reporter requests a staff list of the persons working for the Department of Environment.
3. A member of the public requests all submissions received by the Constitutional Secretariat on a Bill of Rights for Cayman.
4. A minor requests the cost of travel for the last year of the head of the Monetary Authority.
5.  A journalist from the Cayman Net News makes the following FOI request of the Customs Department: “I would like to see all documents about their plans to combat the increase in importing ganja into the Cayman Islands.”
6. An applicant for a 6 month work permit asks for the number of staff assigned to work on these permits and the average response time to address this type of permit and the most common reason for denial.
7. A husband requests the details of his wife’s pension and a breakdown of payment for the last 2 years.
8. A member of the public requests all decision-making documents on the grant of the Civil Service Award for 2007.
9. A member of the public request all papers, drafts, e-mails on the awarding of the contract for the conduct of energy audits in Cayman to an overseas consultant.
-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 5:  Severance/ Redaction

(a) Mr. Clumsy, an old pensioner, fell into a grated opening on Shedden Road and damaged his arm.  He wishes to sue the responsible Public Authorities.  He makes a request to the Ministry of Community Works and Infrastructure for any document that reports or discusses road hazards in George Town and for copies of any previous complaints and by whom as follows:-

i. Any document that contains a previous complaint about the hazards on sidewalks and roads and the name of the person who made the complaint; and

ii. All documents that include a reference to the grated opening on Shedden Road and any maintenance schedule for such gratings or related documents.

He receives a letter of complaint about the grated opening from the Ministry that is copied to the Assessment Committee for Roads but with the name of the complainant and a number of words in the letter deleted.  The Ministry responds that no document exists that meets the criteria of the second request. 

(1) Discuss the decision in relation to the redactions in the letter below
(2) Would your answer be different if this letter had been sent to the Attorney General’s Chambers for advice?
Mr. Patrick Bodden

34 Flower Avenue

West Bay

Grand Cayman

July 5, 2009

Mr. John Doe
Ministry of Community Works and Infrastructure

4th Floor Government Administrative Building

Dear Mr. Doe:

My name is Patrick Bodden and I am a retired engineer.  I am writing to you to express my concern about dangerous conditions on Shedden Road. Last Wednesday.  I was walking along the sidewalk near the MacDonalds when I noticed a friend of mine, Erica Corningstone, across the street.  I turned to wave to her and suddenly I fell head over heels onto the ground.  My friend came to my assistance, and once she helped me to my feet, I realized that my foot had become entangled in a grated opening that had become damaged.

While thankfully I did not suffer any serious injury, I am concerned that some other innocent person will be harmed by this hazard and I urge you to send a crew out to the area immediately and fix it.
I also telephoned your office yesterday and spoke with Mr. Jack Plane, Manager of Roads in this area about this but he did not take my complaint seriously and said there was nothing he could do about it.  Please call me at 555-1212 if you would like to discuss this matter.

Yours truly,

Patrick  Bodden
cc.
Assessment Committee for Roads

-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------
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Case Studies
Case 2:  Legal Privilege and Personal Privacy

British Columbia: Legal Services Society v. British Columbia (Information and Privacy Commissioner), [2003] B.C.J. No. 1093 (C.A.)
The Legal Services Society is the provincial body that administers the legal aid program in British Columbia.

A newspaper reporter asked for a list of the top five criminal billers (lawyers) by name and amount billed during a specified period.  The Society decided to disclose the amounts billed by the 10 lawyers but not their names.  The Society indicated that it was withholding the names on the basis of the solicitor-client privilege and personal privacy exemptions.
On appeal, the Commissioner held that the names of the lawyers are not privileged because, in this case, they were not associated with any specific client (Order 322-1999). 

The Commissioner stated that the names of the lawyers alone could not be privileged, because the purpose of the solicitor-client privilege exemption is to protect confidentiality on behalf of clients, not lawyers. 

On judicial review, the Supreme Court quashed the Commissioner’s decision, holding that the privilege applied because a “diligent individual” could ascertain the identity of specific clients from the information at issue, and this in turn would reveal privileged information, i.e., the fact that the person received legal aid. 

The British Columbia Court of Appeal upheld the lower court’s decision. Specifically, the Court of Appeal ruled that the possibility of a breach of solicitor-client privilege is a “material one”, and that the Commissioner’s decision was therefore “incorrect”.  The Court stated that a decision by the Commissioner that places solicitor-client privilege at risk is not acceptable even if it would be considered reasonable.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Case 3: Information given in confidence

Bacon International Inc. v. Department of Agriculture and Agri_Food Canada [2002] A.C.F. No.776 (QL) (F.C.T.D.)

This is a case in which an application was made for judicial review by a third party following the Governments decision to disclose a record.  The applicants requested non-disclosure based on the fact the information was provided in confidence. 

The applicants ran a slaughterhouse and meat processing plant in Quebec.  The Government conducts inspections and gives the facilities overall ratings in carrying out its mandate of protecting the public in the food industry.

The Government received a request for access to information to obtain the rating given by the Department to all facilities specializing in slaughtering and meat processing in Quebec and informed the owners of the factories about the request for information and invited them to send their written comments with respect to the reasons why the record should not be disclosed. 

The applicant parties all argued that the information was given in confidence and that if the information was revealed it would result in a financial loss.  The Government decided to disclose it.

The Court ordered that the records be disclosed and decided that when a third party opposed the disclosure of the information they must prove, according to the balance of probabilities, that the requested information should not be disclosed. 

The Judge confirmed that the third party claiming the exemption provided by the Act must prove that the record:

· is confidential in the objective sense of this expression; and

· that the information was consistently treated in a confidential manner by the third party.

The Court decided that the record for which the companies are trying to obtain an exemption to disclosure contains a rating for facilities issued by the Government in carrying out its mandate of protecting the public in the food industry. 

The Court stated that the companies must submit evidence demonstrating to the Court how and why the disclosure would probably cause the alleged harm and must demonstrate a probability of harm.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Case 4: Cabinet Records

CANADA (INFORMATION COMMISSIONER) V. CANADA (MINISTER OF THE ENVIRONMENT), [2003] F.C.J. NO. 197 (C.A.)

The requestor applied under the Access to Information Act for access to Cabinet information dealing with a specific fuel additive, held by Environment Canada.  In 1995 Cabinet had made public its decision to prohibit the inter-provincial trade and import of the additive for commercial purposes, and the relevant legislation was passed in 1997.
The request:  “Discussion Papers, the purpose of which is to present background explanations, analysis of problems or policy options to the Queen's Privy Council for Canada for consideration by the Queen's Privy Council for Canada in making decisions with respect to Methylcyclopentadienyl Manganese Tricarbonyl (MMT).”

Environment Canada denied access to the records on the basis of the Cabinet confidences exclusion.

On review, the Information Commissioner decided that portions of the records consisting of background explanations, analyses of problems or policy options should be disclosed, since they fell within the “discussion papers” exception to the exclusion.  The Information Commissioner applied for judicial review. 

The Government argued that the Cabinet confidence was an exclusion which was not reviewable by the courts in Judicial Review proceedings.

The Federal Court, Trial Division, agreed with the Information Commissioner that any information that could be described as background explanations, analyses of problems or policy options was not excluded and should be disclosed.

The Court specified that this exercise does not require a line-by-line analysis of the documents.  What is required, according to the Court, is that the person reviewing the documents determines whether there is, within or appended to the documents, an organized body or corpus of words which, looked upon its own, meets the definition of "discussion papers“ and that such corpus be severed and released to the requester. 

(Under the Canadian Act, the exemption applies to:

“s.69(1) (b) discussion papers the purpose of which is to present background explanations, analyses of problems or policy options to Council for consideration by Council in making decisions”;

But does not apply to:

“(b) discussion papers described in paragraph 1(b) 

(i) if the decisions to which the discussion papers relate have been made public, or

(ii) where the decisions have not been made public, if four years have passed since the decisions were made.”)
-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
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Part B
Session 2

Take Home Exercises

1. Imagine you are Phillip Smith, a manager in charge of reducing littering in Cayman.  Your duties include liaising with the police, meeting with communities about littering problems, investigating commercial disposal of garbage and responding to FOI requests.

It is the 4th of February 2009 and you have just returned to work.  On opening up the inbox of your computer you find the following e-mail from an angry resident:

Dear Mr. Smith, 3/2/09

It has recently come to my attention that you have failed yet again to ensure that commercial waste is cleared up in Prospect.  In addition, litter is everywhere.  Do you have a public education campaign on-going?  I understand that you have a huge budget that is being wasted.  I want to know how you have been spending government funds, also if you have completed an investigation of Yucky Tucky Fast food Restaurant?  My God complaints go back 6 months for this!  What companies did you  successfully prosecute last year?  I want the documents that show you have done something!!

I understand you have also awarded a contract to a foreign company Peter & Son International.  I heard they made a real mess of other work they have done in Cayman for your public authority so much so that there was an inquiry into that contract.  Why has this happened?  Is this Government trying to ruin Cayman?  Can I see the results of it?  Can you also tell me the names of the members of your board and who voted to hire them?  Shouldn’t this information be publicly available?

Yours truly,

Ernest Flats

Prospect , Grand Cayman

Q1. Should you treat this as a request for information under the FOI Law?  If so, why?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Q2. What are the implications for how you need to respond?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

As you are not up to date on what has been going on in the office during your absence and most other people are still on holiday, you decide to find out the answers to Ernest’s questions.  In the course of your inquiries you discover:

a. There was money in the budget for a public education campaign but it was spent on sending staff to an International Conference on Recycling in Switzerland; 
b. That most of the budget has not been spent on investigations as there is a policy to try voluntary compliance first;
c. Only one company was successfully prosecuted in the last year. The Legal Department is dealing with 2 criminal cases and you do not know their status but you have the referral letter and documents sent to the legal department;
d. You learn that despite complaints from residents, the Department has only recently started investigations of Yucky Tucky Restaurant;
e. The decision to contract Peter & Son International was made at the last meeting of the board for CI$30,000.  However the reasoning behind why this company was hired is in an internal departmental tender and this was the only company considered. The reasons given in the report do not seem strong enough. The minutes of the meeting reveal to you that one Board Member who should have left it due to conflicts of interest (one of the Board Member’s sister is married to a director of this company) did not; although this is not recorded in the minutes themselves but on an audiotape of the meeting.  The enquiry into the last contract was because of an overrun of CI$10,000 due to a technical malfunction of the company’s equipment on island; and
f. The Department had done an internal investigation of the company but it seemed that the decision was made because of pricing and the fact that the company had worked for them before.  The list of Board members is on the Departments website.

Dealing with this is going to take up an increasing amount of your time and you believe this will make your other work suffer.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Q3. Should you give Ernest copies of documents in relation to: 
(1) what the money was spent on other than the public education campaign?
(2) budgeted vs spent funds ?
(3) the commenced investigation of Yucky Tucky Restaurant? 
(4) companies prosecuted?
(5) the decision to hire the company again? How much of the information should you disclose?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Q4.  How much can you tell Ernest about the contract?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Q5. What can you tell Ernest about the contract inquiry? 

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Q6. How much should you tell Ernest about the Board members and the relationship between the Board Member and the company? 

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Part C
Session 3

Objectives

· Explain the process of enforcement under the FOI Law and the role of the Information Commissioner;

· Assess understanding of how to prepare for an appeal;

· Understand third party rights;

· Determine how to prepare a publication scheme;

· Understand the importance of giving reasons and how to prepare such statements; and

· Be able to process applications for amendment and annotation.

Question 1:  Preparing a case for an appeal

Dominic an Information Manager has refused the following request on grounds of prejudice to commercial interests and an actionable breach of confidence: 

23 April 

Medix Consulting  Ltd.

George Town

Dear Sir/Madam

Request for access to information

Our clients are currently in discussion with your organization about work carried out in connection with a contract for the disposal of various types of waste including scrap metal and medical waste in Cayman.  We understand that you are obliged to supply information if requested and therefore make this application for the following material:

Copies of any and all papers, reports or similar documents or draft documents produced by your department (or any predecessor department with similar functions) between January 1985 and January 1997 which relate to the performance of contracts of this type entered into by the Board. 

We have already checked to see if any of this information is publicly available but it does not appear to be so.

Please confirm that you will deal with this request with all due expedition. Please let us know if there is any fee for the provision of this information.

Yours sincerely

Phillip Forsight

Senior Executive Officer
Dominic’s decision was supported by his Chief Officer on internal review.  The applicant has now made an appeal to the Information Commissioner. Discuss the issues arising in this case and how you would prepare for this appeal.

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 2:  Third Party rights

The Ministry of Education received a letter in 2002 stating that one of the teachers at a local high school Mr. Winston was seen wining on young girls during carnival.  The letter, which was sent by one Ms. Kid, also stated that that Mr. Winston the physical education teacher had no formal training in physical education and berated the school for hiring an incompetent teacher. The school carried out a formal investigation and found that the allegations against Mr. Winston were false but that Ms. Kid was correct to say he had no formal physical education training.  Despite this Mr. Winston has produced amazing athletes and the school decided to retain his services.  He left the island in January of 2008.  A member of the public Ms. Inquisitive has made a request to the Ministry for all allegations of misconduct about teachers.

1. Prepare a document (on separate paper) outlining the process for decision-making in this case.
2. Prepare the necessary documents (on separate paper) to the applicant and third party.
3. If you contacted Mr. Winston and he objected to the release would this change your decision on the provision of access?

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Question 3:  Amendment and Annotation of Records

Mrs. Long Suffering has been working for the Department of Children and Family services for 10 years.  Just before her leaving the Department after receiving notice she asks to see her personnel record.  She is not happy with a number of things on a report on her file. 

Report on notice given to Ms. Long Suffring

From: Managing Director
To: Mr Alright
Re: Notice given to Ms. Long Suffring
As you are aware notice has been given to Ms. Suffring after her working for us for 10 years.  She is eligible for a small pension. Note she was born on 11/2/70.  It is imperative that she leaves the organization after we received the report from the internal auditor during the process of hiring Ms. Long Legs and subsequent firing Ms. Suffring who did not follow procedure.  She has had similar problems in the past, which are recorded in Memo of 15/2/08.  These points should be considered in providing any recommendations in the future.

Treasure Heaven 

Mrs. Long Suffering notes that all through her file her name has been spelt Suffring, there is out of date information in the report in relation to problems in the past as she had previously had only 1 complaint against her, her birth day is incorrect on the report and there is a missing evaluation of her last year of performance which was exceptional.  She also notes on the file that there is mention of a report from an internal auditor criticizing how she handled the hiring and firing of one member of staff. 

Mrs. Long Suffering makes an application for an amendment and brings a copy of 3 evaluations where she was graded as an exceptional employee.  In addition she provides a Memo that withdraws some of the allegations of the Memo of 15/2/08 and indicates that procedure was followed.  She does not have a copy of her original birth certificate but brings a copy of her original application for the job at the Department, which has her birthday as 2/11/70.

Discuss and make a determination of any decision to amend this record.  Then prepare an amendment if you believe one is justified in this case.

-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------

Question 4:  Publication schemes

How would you commence preparation of a publication scheme for your public authority?  Consider the requirements of the FOI Law and what the public might expect from your publication scheme.  

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

-------------------------------------------------------------------------------------------------------------

Have a look at the publication scheme for the Portfolio of the Civil Service.   How do you think it could be improved and what do you think is forward thinking about it? 

-------------------------------------------------------------------------------------------------------------
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-------------------------------------------------------------------------------------------------------------
Question 5. Checklist for preparing a Statement of Reasons

Using this checklist prepare a decision letter (on separate paper) for the following request:

“All documents relating to the decision to fire Natasha Francis”

Natasha has objected to the release of the information.  She was fired after failing to return to work after her leave for 20 days without explanation and causing disruption in her department for her still unexplained absence.

	STEP 1
Background/Scope
	· Ensure decision letter reflects the request as made by the applicant 

· If necessary include details of correspondence/ conversations with applicant to clarify scope or amend scope (dates and what was agreed) 

· If documents transferred state when and to whom and which part of the request not transferred is being dealt with 

	STEP 2
Authorization
	· Ensure letter contains decision maker’s authority to make the decision 

	STEP 3
Legislative basis for decision
	· Ensure that either in the body of the letter outlining the decision or as an attachment each section of the Law relied upon is set out so the applicant knows the actual text of the section relied on 

	STEP 4
Evidence/Material upon which findings are based
	· Identify documents at issue -what they are and where located 

· What other material was used in the decision e.g. submissions by the applicant or third parties 

· Did the decision maker rely on policy or procedural material, guidelines, handbooks or memos — if so what was it 

· What other factors/evidence/documents were taken into account- state them 

	STEP 5
Decision
	· Set out the decision you have reached 

· Set out why you have not been able to make deletions (if this is the case) so as to allow the document to be released 

· Set out why you have not been able to release the documents outside the FOI Law

	STEP 6
Reasons for decision
	· Set out the reasons why you believe each document meets the criteria for exemption e.g. documents are submissions prepared for Cabinet 

· Set out your understanding of the legislative basis e.g. a document is exempt under subsection 19, if it is a document that has been submitted to the Cabinet etc 

· Set out any evidence/findings you have to substantiate your claim for exemption e.g. I considered submissions made by third parties in relation to their personal information. These parties objected to disclosure on the grounds of …… I find that in those circumstances disclosure of the documents will be unreasonable 

· Set out any public interest considerations including the weightings you gave to each consideration and your findings, e.g. on balance I considered that the public interest argument in not disclosing outweighs the public interest supporting disclosure 

· Sum up your findings in the language of the statute, e.g. On the basis of the above I find that the documents are ones to which subsection 18(1) applies and that they are exempt from disclosure for the reasons outlined above

	STEP 7
Review and complaint rights
	· Set out or attach appropriate rights of internal review 

· Set out or attach rights to complain to the Information Commissioner

	STEP 8
	· Sign and date the Refusal 

· Make sure all attachments are attached and that documents to be released are attached 


Part C
Session 3
Take Home Exercises

1. The giving of reasons

(a) Do a one page note (on separate paper) to your Chief Officer on the importance of giving reasons for decision-making in the public sector. 
(b) You are a member of the Liquor Licensing Board in Cayman.  There has been a policy not to grant any additional liquor licenses in Cayman for the last two years.  An applicant wishes to sell liquor in Prospect, they promise to provide 15 new jobs, construct a high-end store, regulate who can buy liquor in accordance with the policies of the Board and have a high-end restaurant attached to the store.

Write a one page statement (on separate paper) of reasons why the Board refuses to grant them the license. You may refer to any of the following:
· Number of companies already with licenses;

· Cayman Culture;

· High rate of underage drinking;

· Policy on grant of new licenses based on population; or any other facts you think might be relevant. 

-------------------------------------------------------------------------------------------------------------
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